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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

TABARI S STRONG ¢t al,

Plaintiffs,

VS. CIVIL ACTION NO. 2:12-CV-106

BRAD LIVINGSTON, et al,

w W W W W W W W

Defendants.

MEMORANDUM AND RECOMMENDATION ON PENDING MOTIONS

Plaintiff, a Muslim prisoner incarcerated at the QDs McConnell Unit in
Beeville, Texas, filed this lawsuit alleging thaetTDCJ’s grooming policy requiring all
inmates to be clean-shaven violates his statuights under the Religious Land Use and
Institutionalized Persons Act (“RLUIPA”), 42 U.S.€.2000cc-2(a). (Seb.E. 1). He
also claimed that the policy violated his right@rercise his religion under the First
Amendment, and that enforcement of the policy vedahis right to equal protection
under the Fourteenth Amendment. Id.

Pending are the following motions: plaintiff’'s mari for summary judgment (D.E.
31), to which defendants have filed a responsepposition (D.E. 36, 37); defendants’
motion for partial dismissal (D.E. 34), to whictapitiff objects (D.E. 46); and plaintiff's
amended motions for a preliminary injunction (D2, 54), to which defendants have
responded. (D.E. 53). For the reasons statezimet is respectfully recommended that

the Court: (1) deny plaintiff's motion for summajydgment: (2) grant defendants’
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motion for partial dismissal; and (3) grant in pard deny in part, plaintiff's motions for
a preliminary injunction.
l. Jurisdiction.
The Court has federal question jurisdiction punsta 28 U.S.C. 81331.
I. Procedural background and positions of the partes.

Plaintiff is a prisoner in the Texas Department @fiminal Justice, Criminal
Institutions Divisions (“TDCJ-CID"), and is currdptconfined at the McConnell Unit in
Beeville, Texas. On April 12, 2012, plaintiff fdehis original complaint alleging that the
TDCJ-CID’s grooming policy requiring inmates to tlean-shaven violates his statutory
and constitutional rights. (D.E. 1). He also g#ld that certain prison officers and
officials harassed and retaliated against him bezad his religious beliefs, in violation
of his right to equal protection under the Fourthkelmendment._ldat 3. He named the
following individuals as defendants: (1) Brad Ligston, TDCJ Executive Director; (2)
Eileen Kennedy, Region IV Director; Lorie Davis, ®@lannell Unit warden; Sergeant
Larissa Wysocki; and Captain C. Benavidez. a&tl.4. Plaintiff also moved for a
temporary restraining order (“TRQO”) that he be pdted to wear a quarter-inch beard
based on a May 2011 decision out of this Court that TDCJ's grooming policy
imposed a substantial burden on a Muslim prisonexircise of his faith, and that the

TDCJ had failed to established that its groominlicgavas the least restrictive means of
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enforcing the legitimate penological interests mdtitutional safety and security(D.E.
3).

A Spear$ hearing was held on May 15, 2012, following whicervice was
ordered on the named defendants. (D.E. 11). Or 20n 2012, the named defendants
filed their Answer (D.E. 12), and responded to mtiffis TRO motion. (D.E. 13).
Defendants arguediter alia, that plaintiff could not establish a likelihoofl success on

the merits of his claims because the TDCJ had dgehe Garnedecision and it was

then pending before the Fifth Circuit in GarneiGutierrez No. 11-40653. (D.E. 13 at
3). Defendants requested that the action be ahatédthe Fifth Circuit issued its
decision in the Garneappeal. (D.E. 14).

On August 13, 2012, the Court dismissed plaintififee exercise claims and
stayed the case as to his RLUIPA claims pendingléugsion in Garner (D.E. 16). The
Court denied without prejudice plaintiff's requést a TRO. _Id.at 2.

By Opinion dated April 2, 2013, the Fifth Circuibrcluded that the TDCJ's
grooming policy prohibiting Garner from wearing aagter-inch beard violated RLUIPA.

SeeGarner v. Gutierrez713 F.3d 237, 247 (5th Cir. 2013). The TDCJ wiod further

appeal the Garnetecision.

! Plaintiff was referring to Garner v. Livingstp@ase No. 2:06-cv-218. The case was tried to the
bench in January 2011, and on May 19, 2011, Judgispéth found in favor of plaintiff Garner
and ordered the TDCJ enjoined from enforcing itsgring policy, effectively allowing Garner

to maintain a quarter-inch beard. &.D.E. 153.

2 Spears v. McCotte766 F.2d 179 (5th Cir. 1985).
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On April 3, 2013, the Court lifted the stay allogithis case to proceed. (D.E.
17).

On April 13, 2013, McConnell Unit Assistant Wardé€nE. Monroe issued an
inter-office communication (“IOC”) to the McConndllnit staff concerning the Garner
decision and plaintiff's claims in this lawsuit.h& IOC provides as follows:

This 10C in intended to remind and/or inform akf$tat the
William G. McConnell Unit that offender Strong, Tab
TDCJ # 1689849 has been awarded a court orderimggant
him the right to grow his beard ¥ inch in length.

Do Not write him a disciplinary offense for failure toogrm
his beard.

Do Not judge the length of his beard to ensure compliance
with this directive.

Failure to comply with this directive may resultemployee
disciplinary actions.

If you have any questions regarding the contentisflOC

or any other matter relating to Offender Strongpdra #

1689849 and his beard please call the warden’seoffi
(D.E. 31 at 5, PX-A, emphasis in original).

On May 24, 2013, plaintiff filed a pleading entitlé¢facts and statements” in
which he alleged that, since the lifting of theystae had been permitted to wear a
guarter-inch beard; however, he claimed that unified officers were “harassing” him
by (1) denying him lay-in passes to attend religiservices, and (2) housing him in a
cell with no cold water. (D.E. 19). He claimeatine advised Risk Management Officer

Smith of these events, but that Officer Smith hgdored plaintiff's 1-60’s and

grievances._ld.
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On August 19, 2013, plaintiff filed the instant noot for summary judgment.
(D.E. 31). Plaintiff states that, prior to the Gardecision, he was subjected to multiple
disciplinary cases for wearing a beard and/or refuso shave in violation of RLUIPA,
such that he is entitled to judgment in his fav@refendants oppose the motion. (D.E.
36).

On August 29, 2013, defendants filed a motion fmtipl dismissal on the grounds
that plaintiff's claims against the individual datlants in their official capacities are
barred by the Eleventh Amendment, and that pldinahnot maintain RLUIPA claims
against defendants in their individual capacitiesduse RLUIPA does not permit such
claims; only the state entity that receives fedéuading, not individuals, is subject to
RLUIPA liability. (D.E. 34). In addition, defend&s move to dismiss plaintiff’'s equal
protection claim on the grounds that he fails tegd how he was treated differently from
any similarly situated group in the applicationtieé grooming policy. (D.E. 34 at 3-4).
Plaintiff opposes dismissal of his equal protectttaim. (D.E. 46).

On September 27, 2013, plaintiff filed an amendection for a preliminary
injunction. (D.E. 52). Plaintiff requests that t@eurt order Lieutenant Miles, Sergeant
Dupnik, and Lieutenant Boyer to comply with the AAB, 2013 directive from Assistant
Warden Monroe to the McConnell Unit staff autharziplaintiff to wear a quarter-inch
beard and to not give him a disciplinary case &lufe to groom his beard. (D.E. 52 at
3). In addition, plaintiff asks that the Court @nj Candace Moore, the McConnell Unit
law librarian, from denying him access to the ceuand to enjoin Ms. Lingbergh from

retaliatory acts._ldat 4. Finally, he requests that the Court “exglidris request to wear
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a “fist-length” beard. _Idat 1. Defendants object to plaintiff's prelimiganjunction
request on the grounds that plaintiff is now segkelief against individuals not a party
to this lawsuit, and that his request for a fistgth beard goes beyond the relief sought in
his original complaint. (D.E. 53).
[I. Evidence submitted.

In his motion for summary judgment, (D.E. 31), ptdf offers the following:

PX-A:A copy of the April 13, 2013 I0C from Assistantavden
Monroe to McConnell Unit staff regarding plaintiéind
relating that plaintiff has been “awarded a courtieo
granting him the right to grow his beard ¥4 incheingth” and
instructing the staff that plaintiff is not to beivgn a
disciplinary case for failure to groom his beard sbould
staff judge the length of his beard, and that failio abide by
the directive may result in employee disciplinacyi@an (D.E.
1 at 5);

PX-B: Step 1 grievance, Grievance No. 2012060190, ddate
December 6, 2011, where plaintiff appeals a prison
disciplinary conviction for failure to groom in wdhi he lost
20 days commissary and recreation privileges akasehree
days earned good time credits. (D.E. 31 at 7@i. January
3, 2012, Major Barber upheld the disciplinary catiein. 1d.
at 8.

In their response, defendants offer the following:

DX-A:Expert Report of Robert Eason, Deputy Directolisétr &
Jail Operations, dated August 13, 2013, in which EBson
concludes that allowing prisoners to wear a quanien
beard or a longer beard “presents an unacceptshildor the
mission of the agency to provide safe confinemeht o
offenders” (D.E. 37 at 2-29);

DX-B: Affidavit of Chaplain Haywood Talib, dated Jul®,12013, in
which Chaplain Talib testifies that he became amnmin
1983, and that the Quran does not mandate the ngeafia
beard (D.E. 37-1 at 2).
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IV.  Discussion.

A. Plaintiff's motion for summary judgment.

In his summary judgment motion, plaintiff claimsathhe is entitled to a
declaratory judgment that the TDCJ’s grooming poliolates RLUIPA. (D.E. 31). He
purports to demonstrate that there is no genusweisf a material fact on this conclusion
by offering the April 13, 2013 10C directive adwigi staff to not give him a disciplinary
case for failure to groom, (PX-A, D.E. 31 at 5)davidence that on December 6, 2011,
he challenged a disciplinary case for failure toogn, and it was denied. (PX-B, D.E. 31
at 7-8).

The fact that plaintiff was given disciplinary cader failure to groonprior to the
Fifth Circuit's April 2, 2013 decision in_Garnefoes not establish that the grooming
policy itself violates RLUIPA. Indeed, there is dzpute that, prior to the Garnease,
the TDCJ regularly enforced its grooming policy ugipg inmates to be clean-shaven,
and the means of enforcement included writing mess disciplinary cases for failure to
groom. Indeed, in the Garnease, Mr. Garner offered just such evidence toasestnate
how the grooming policy substantially interferedtwhis exercise of his religious faith.

(SeeGarner v. LivingstonCase No. 2:06-cv-218, D.E. 153, Memorandum Opiriod

Order at 3). Thereafter, the burden shifted ® TiCJ to establish that the TDCJ's
clean-shaven policy was essential to the competjmgernmental interest of safety. (Id.

Memorandum Opinion at 4).
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To demonstrate that the clean-shaven policy wasnéas to institutional safety,
the TDCJ offered evidence that (1) the identifisatof prisoners would be hindered by
allowing beards to be worn, (2) a beard could béiding place for weapons or

contraband, and (3) a prison escapee could chasggppearance by shaving his beard,

rendering recapture more difficult._ (S&arner v. LivingstonCase No. 2:06-cv-218,
D.E. 153, Memorandum Opinion and Order at 4). Tedendants also expressed
economic concerns, contending that additional espewould be involved in (1)
changing the photographs on prison identificatiands and (2) making barbers and/or
clippers available to trim the beards of Muslimspriers to the length of one-quarter
inch. (Id, Memorandum Opinion and Order at 6).

Upon the evidence presented, the trial court rege¢che TDCJ's argument that
allowing inmates to wear beards poses a greatetysask than clean-shaven inmates,
and it also rejected the TDCJ’s claim that theraidoe a substantial economic cost if
Muslim inmates were permitted to wear a quartehibeard. (Se€ase No. 2:06-cv-
218, D.E. 153, Memorandum Opinion and Order at.6-Jyddge Hudspeth specifically
acknowledged that allowing Garner to wear a beaightriikely cause other Muslim
inmates at the McConnell Unit to “desire the samsediit,” but he found that barber
services are already available and accommodatingj/iMprisoners would not present a
significant expense. _(ld.Memorandum Opinion and Order at 6-7). The triaurt
concluded that plaintiff had successfully estal@déthat the TDCJ's clean-shaven policy
imposed an impermissible burden on his religiousr@ge, and that the policy was not

justified by a compelling governmental interestloé State of Texas. (ldViemorandum
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Opinion and Order at 8). Garner was granted a deoly judgment that the TDCJ’s

[1{H

policy prohibiting him from wearing a quarter-indieard as a religious exercise “is
unenforceable against Plaintiff Garner becausédefprotection afforded such religious
exercise” by RLUIPA. Idat 9. In addition, the trial court ordered tbdatendants were
“restrained and enjoined from enforcing the TDCJdogning policy prohibiting Plaintiff
Garner from wearing and maintaining a quarter-ineard as a religious exercise.” 1d.

On appeal, the Fifth Circuit overruled the TDCJlgjeztions that allowing an
exception to the no-beard rule would have an adver®nomic impact on the TDCJ,
noting that the trial court had specifically addwes this issue and found that the barber
services were already in place and available, batithe TDCJ's evidence of increased
costs “was vague and consisted primarily of speiculaand conjecture.” _Garner v.
Gutierrez 713 F.3d 237, 243 (5th Cir. 2013). The Fifth Gitdound further that, on the
record presented, the TDCJ had failed to carrlgutslen to show that the no-beard policy
is the least-restrictive means of furthering thempelling governmental interest in
security. _Garner713 F.3d at 247. Thus, the Fifth Circuit affiminghe trial court’s
judgment and the relief granted to offender Garnér.

The Garnerdecision effectively holds that the TDCJ groomimgjicy requiring
inmates to be clean-shaven violates RLUIPA, aneffiectively affirms the right of a
Muslim inmate to wear a quarter-inch beard as al\&atercise of his faith. As it applies
in this case, in response to the Fifth Circuit'sid®n in _Garner Assistant Warden

Monroe advised the McConnell Unit staff that pldfnhas the right to wear a quarter-

inch beard and he instructed the staff that pliimtas not to be given a disciplinary case
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for failure to groom, nor was any employee to comiran his beard. (SeeX-A, D.E.
31 atbh).
Plaintiff fails to establish that his receiving disciplinary cases for failure to

groom prior to the Garnedecision equates with a finding that the TDCJ'sagning

policy violates RLUIPA® Moreover, defendants have acknowledged the Galesion
and are now allowing plaintiff to exercise his lfialily wearing a quarter-inch beard and
they are expressly not enforcing the grooming poéis to him. (Se@X-A, D.E. 31 at
4). Standing alone, the Garrgegcision itself may effectively be grounds forstliourt to
find that the TDCJ’s clean-shaven policy violatddJRPA, but the evidence offered by
plaintiff to sustain this argument is not. Thus,ist respectfully recommended that
plaintiff's motion for summary judgment be deniedheut prejudice. Should plaintiff
prevail on his claims, such a declaration regardiiCJ’s grooming policy may be
appropriate at that time.

B. Defendants’ motion to dismiss.

Defendants’ move for partial dismissal to: (1) dssnplaintiff's RLUIPA claims
against them in their official capacities as barigd the Eleventh Amendment; (2)

dismiss plaintiff's RLUIPA claims against them iheir individual capacities; and (3)

®In response to plaintiff's motion for summary judgm, defendants have offered evidence in an
attempt to raise a fact issue as to whether wearingard is an essential element of Muslim faith
mandated by the Quran (D.E. 36 at 37-1 at 2, DXaBYl also, an expert report not offered in the
Garnertrial concerning facial hair and institutional egf (D.E. 37 at 2-29, DX-B). Although
the Court need not consider this evidence to resplaintiffs summary judgment motion, it is
respectfully recommended that the TDCJ be cautidhatthe judicial system is not inclined to
examine and determine whether or not well-acceptgaessions of a religious faith, such as
wearing a beard, are “required” by the Quran. dditon, whether the Garnelecision isres
judicata on the issue of beard length and penological s&f@$ynot been argued or briefed by the
parties, and is therefore not addressed at this. tim
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dismiss plaintiff's equal protection claims. (D.B4). Plaintiff objects only to the
dismissal of his equal protection claims. (D.E).46

1 Eleventh Amendment.

A suit against a state actor in his or her officapacity for monetary damages is,

for all intensive purposes, a suit against theestaelf. Howlett v. Rose496 U.S. 356,

365-66 (1990). The Eleventh Amendment is a jucisoinal bar to a suit for money

damages against a state. Pennhurst State Hosplderman 465 U.S. 89, 100 (1984).

Indeed, the Fifth Circuit has repeatedly held tihat Eleventh Amendment bars claims

for money damages against TDCJ officers in thdiciad capacities._See.qg, Oliver v.

Scott 276 F.3d 736, 742 (5th Cir. 2002). Accordindtythe extent plaintiff is suing the
named defendants in their official capacities faney damages, those claims are barred
by the Eleventh Amendment, and therefore, theyewperly dismissed.

However, it is well established that the EleveAimendment does not bar a

plaintiff's claim for prospective injunctive relief Ex parte Young209 U.S. 123, 159

(1908); Edelman v. Jordaal5 U.S. 651, 666-68 (1974); Green v. Mansdud U.S. 64,

68 (1985). For the Ex parte Youmgception to apply, the court must examine: (&) th

ability of the official to enforce the statute asuie under his statutory or constitutional
power, and (2) the demonstrated willingness of tifikcial to enforce the statute.

Okpalobi v. Foster244 F.3d 405, 425-27 (5th Cir. 2001). That the“necessary fiction

of Youngrequires that the defendant state official benggtihreatening to act, or at least

have the ability to act.”_Okpalob?44 F.3d at 405. The Fifth Circuit has noted tha
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state official cannot be enjoined to act in any et is beyond his authority to act in the
first place. Idat 427.

In this case, like in_Garneplaintiff named as defendants those individuads h
believes have the power and the authority to anwendtify TDCJ policy, including the
grooming policy, and to enforce court orders comgeRLUIPA. To that end, he named
as defendants for purposes of his RLUIPA claimsdBtavingston, TDCJ Executive
Director; Eileen Kennedy, as the Region IV coortbnaand Lorie Davis, who was the
McConnell Unit warden at the time he filed suiD.E. 1 at 3). Should plaintiff prevail
on his RLUIPA claim and establish that the TDCJ nallew him to wear a quarter-inch
beard without further challenge, these defendamtstheir successors, would be the
necessary parties to enforce any prospective itipencelief.

2. RLUIPA and individual capacity.

To the extent plaintiff has attempted to allegedJRRA claims against defendants
in their individual capacities, he cannot do sd.URPA does not permit a claim against
individual defendants in their individual capaatieSee42 U.S.C. § 2000cc-1. Indeed,
the general rule of RLUIPA provides:

No government shall impose a substantial burdenthen
religious exercise of a person residing in or auadi to an
institution, ..., even if the burden results from waer of
general applicability, unless the government dernates

that imposition of the burden on that person —

(1) is in furtherance of a compelling governmentdérest;
and

(2) is the least restrictive means of furtheringttbompelling
governmental interest.
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42 U.S.C. 8§ 2000cc-1(a). The statute expresstgsthat RLUIPA’s scope is limited to
“a program or activity that receives Federal finahassistance.” Id&g 2000cc-(b)(1).
Moreover, RLUIPA was enacted pursuant to the Spendilause which can

impose liability only upon the recipient of the &dl funds. _Sossamon v. Texa81 S.

Ct. 1651, 1663 (2011). In this case, the recipaniiederal funds is the TDCJ, a state
agency. Thus, because no individual defendanivesd-ederal financial assistance as
that term is used in the statute, plaintiff cann@intain a RLUIPA claim against a

defendant in his or her individual capacity. Stewart v. Beach 701 F.3d 1322, 1333-

34 (10th Cir. 2012) (RLUIPA does not permit a claagainst individual defendants in
their individual capacities). Thus, defendants argitled to dismissal of plaintiff's
RLUIPA claims against them in their individual cafiees.

3. Equal protection.

In his original complaint, plaintiff sued Captaire®avidez and Sergeant Wysocki
alleging that these individuals violated his rigtequal protection under the law because
they harassed him about his beard or otherwisevatloother officers to harass him in
violation of the Fourteenth Amendment.

To establish a Fourteenth Amendment equal proteciiam, plaintiff must allege
and prove that he received “treatment differentrfrihat received by similarly situated
individuals and that the unequal treatment stemrrech a discriminatory intent.”

McFaul v. Valenzuela684 F.3d 564, 577 (5th Cir. 2012), citing TaworJohnson257

F.3d 470, 473 (5th Cir. 2001). The Equal Protectdause does not require “that every
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religious sect or group within a prison-- howevewfin number-- must have identical
facilities or personnel”; it requires only that gn officials afford inmates “reasonable
opportunities ... to exercise the religious freedamrgnteed by the First and Fourteenth

Amendment[s].” _Baranowski v. Ha486 F.3d 112, 123 (5th Cir. 2007).

Here, plaintiff has failed to allege, let aloneasfliny evidence to demonstrate, that
similarly situated faiths are afforded superioatreent, or that TDCJ’s policies are the
product of purposeful discrimination. Indeed, t@isurt has pending several lawsuits in
which inmates practicing the Native American faéne challenging the TDCJ's
grooming policy that prohibits them from growingeithhair’ Moreover, in the Garner
case, the TDCJ presented expert testimony congeitth grooming policy, and there
was simply no evidence that the policy was enagi#ita discriminatory purpose toward
Muslims or any religious faith. _ Garnerl3 F.3d at 244-45. To the contrary, the
purported purpose of the grooming policy was toiaidlentification of prisoners and to
prevent the secreting of contraband. Id.

In his response in opposition to defendants’ motmnpartial dismissal, plaintiff
reiterates that, because he sought to wear a bemféndants “increased” their
“harassment and disciplinary actions against hifD"E. 46 at 1). However, prior to the
decision in_Garnerdefendants were merely enforcing the challengetstill arguably
valid grooming policy requiring inmates to be cledraven. More importantly, nothing

in plaintiff's allegations suggests that the groogpolicy was applied only to Muslim

*Seee.g.Davis & Goodman v. Thaler, et aCase No. 2:12cv166; Legate v. Stephens, et al.
13cv148; and_Cox v. Stephens, et @hase No. 13cv151.
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prisoners or to plaintiff because he is Muslim. ughplaintiff fails to state a cognizable
equal protection claim, and it is respectfully nexnended that such claims be dismissed
with prejudice.

C. Plaintiff's amended motion for a temporary restraining order.

On September 27, 2013, and October 11, 2013, ffdited his amended motions
for preliminary injunction. (D.E. 52, 54). Plaifiitre-urges his request for an injunction
to “prohibit the defendants from enforcing TDCJrasing policy to demand plaintiff to
be clean shaven.” In addition, plaintiff claimstthgince the April 13, 2013 IOC allowing
him to wear a quarter-inch beard, certain non-d#dienprison officers and officials have
harassed him for wearing a beard. dd2. This harassment includes denying plaintiff
lay-in passes for Islamic services, denying maimter for plumbing repairs in his cell,
and denying him library time with another inmateontas a similar lawsuit. |@t 2-3.

A party seeking a temporary restraining order cagliprinary injunction must
establish the following elements: (1) there is lassantial likelihood the party will prevail
on the merits; (2) a substantial threat exists tha&parable harm will result if the
injunction is not granted; (3) the threatened pjautweighs the threatened harm to the
defendants; and (4) the granting of the preliminajynction will not disserve the public

interest. Karaha Bodas Co. v. Perusahaan Pertayabdaviinyak Dan Gas Bumi Negara

335 F.3d 357, 363 (5th Cir.2003); Affiliated Prademal Home Health Care Agency v.

Shlalg 164 F.3d 282, 285 (5th Cir. 1999). Relief shob&d granted only if the party
seeking relief has clearly carried the burden e$pasion as to all four elements. Karaha

Bodas Cq.335 F.3d at 363. Injunctive relief is an extdinary remedy which requires

15/ 20



Case 2:12-cv-00106 Document 55 Filed in TXSD on 10/17/13 Page 16 of 20

the applicant to unequivocally show the need ferissuance._ Seé/alley v. Rapides

Parish School Bd118 F.3d 1047, 1050 (5th Cir. 1997).

1. Injunctive relief to wear a quarter-inch beard.

As to the first factor, given the holding in Garnetaintiff has established a

likelihood of success on the merits as it concédrisschallenge to the TDCJ grooming
policy. Although RLUIPA claims are generally coisied on a case-by-case badisth
the trial court and the Fifth Circuit found thaetmDCJ’s no-beard policy in and of itself
violates the exercise of religious freedom of Musliprisoners, not just the rights of
inmate Garner. Indeed, both the trial court arelRiith Circuit anticipated that one of
the consequences of the Gardecision would be an increase in other Muslimgress
seeking to exercise the same “benefit.” Ssgner713 F.3d at 243. In the Garrieial,
the TDCJ had the opportunity to present evidencgupport of its position that the no-
beard policy was related to safety, and also thatabolishment of the policy would
create a substantial financial consideration, butiied to prevail on either of those
arguments. Moreover, as evident from the April 2813 IOC directive, plaintiff has

been permitted to grow and maintain a quarter-ineard. (Sed.E. 31 at 4, PX-A).

®Seee.g.Chance v. TDCJ Fed. Appx. __ , 2013 WL 4517263, *4 (5th Ging. 27, 2013)
(unpublished). To the extent the TDCJ is attengpt;mhave each Muslim prisoner demonstrate
the sincerity of his faith in a civil action, theo@ts finds that the TDCJ is better equipped and
indeed, already makes such a determination, inoaathg prisoners to attend worship services,
receive special diets, or participate in certaily laays or ceremonies.
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Thus, the likelihood of success on the merits weighfavor of plaintiff as to his request
to wear a quarter-inch beatd.

As to the second factor, the threat of irreparddalem if the relief is not granted,
the Garnerdecision holds that the no-beards policy placesubstantial burden on
Muslim prisoners’ exercise of their religious bé&die Although the harm is not
irreparable, in light of that fact that the Fiftlr€lit has conclusively found the policy to
be a burden, any continued enforcement of it ansotmnat least some harm that need not
be endured.

Regarding the third factor, Garnegjects that there is any harm to the TDCJ $1it i
ordered to not enforce the grooming policy as toshu inmates seeking to wear a
guarter-inch beard. To the contrary, were the TBICStop such enforcement, it would
free itself of present and future lawsuits on thssie.

Finally, granting the requested relief would nossdirve the public interest.
Indeed, to force each Muslim inmate to file andsper separate litigation to stop the
TDCJ from continuing to enforce a policy that vielsa federal law would place an

unnecessary burden on judicial resources and timaddition, the State of Texas would

® Plaintiff also requests that the Court “explorek tidea of plaintiff being allowed to wear a
“fist-length” beard. (D.E. 52 at 1). In _Garnehe plaintiff acknowledged that the Quran
prescribes a “fist-length” beard, but he only itesison the right to maintain a quarter-inch beard,
similar to that allowed to prisoners exempted fiithie clean-shave rule by virtue of their medical
condition. (Sed5arner v. LivingstonCase No. 2:06cv218 at D.E. 153, Memorandum Opinio
and Order at 3, n 2). Thus, the Gardecision does not assist plaintiff in obtaininfis&length
beard at this stage in the litigation.
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incur additional cost and expense in litigating idsue, and, as in Garndre responsible
for attorney fees and costs of plaintiff's appotht®unsel.

Although preliminary injunctive relief is an extr@mary remedy, in light of the
Garnerdecision, it would be contrary to justice to notrg the relief requested by
plaintiff to wear a quarter-inch beard.

2. Other injunctiverelief.

Plaintiff requests a preliminary injunction enjaigi certain McConnell Unit
officers and officials that are not a party to tla/suit to be enjoined from harassing or
retaliating against him. He claims that Officerddd, Dupnik, and Beyer harass him
about his beard, and he seeks a court order enfptbe IOC directive. He claims that
Candace Moore has denied him access to the coyrtiefying him adequate library
time, and that Ms. Leignberg has engaged in “rat@ady cell changes.”

Taking plaintiff's allegations as true, he is notiged to a preliminary injunction
as to these new charges. The IOC directive tavtb€onnell Unit staff referenced by
plaintiff expressly prohibits employees from comitiregp on plaintiff's beard or charging
him with a disciplinary case for failure to groomith the consequence of “employee
disciplinary action” if violated. Thus, defendartave provided plaintiff with not only
the authority to wear a beard, but also to wearbibard free from harassment. If an

officer fails to abide by the order, the approgiaburse of action is for plaintiff to report

"In the Garnercase, plaintiff's counsel was awarded his attorfems and costs totaling over
$87,000.00. See Case No. 2:6-cv-218, D.E. 18%f&etion of Judgment.
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that officer to officials via a grievance or anQ;6ot involved the Court in disciplining
rogue officers.

Moreover, plaintiff has no free-standing constnal right to be free from
harassment by correctional officers, nor has hgestgd that Ms. Moore’s conduct has
resulted in any actual prejudice or injury. Hismgmaint is that these non-defendants are
responding badly to his success in obtaining tgbktrio wear a quarter-inch beard, but
the actions complained of do not suggest that piifaces a substantial threat of
irreparable harm if injunctive relief is not gradie To the extent plaintiff believes
defendants have violated his constitutional rigtits,appropriate remedy is to file a civil
rights action. Thus, it is respectfully recommeshdeat plaintiff’'s request for additional
injunction relief be denied.

V. Recommendation.

For the reasons stated herein, it isaet$plly recommended that: (1) plaintiff's
motion for summary judgment (D.E. 31) be deniedhauit prejudice; (2) defendant’s
motion for partial dismissal (D.E. 34) be grantadd that plaintiff's claim for monetary
damages against defendants in their official cdigscbe dismissed as barred; plaintiff's
RLUIPA claims against defendants in their individwapacities be dismissed; and

plaintiff's equal protection claims be dismissedhwprejudice; and (3) plaintiff’'s
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amended motions for a preliminary injunction (D52, 54) be granted as to his request
to wear a quarter-inch beard, but in all other eetpbe denied.

Respectfully submitted this 17th day of Octob@12

UNIT D STATES MAGISTRATE JUDGE

NOTICE TO PARTIES

The Clerk will file this Memorandum and Recommatioin and transmit a copy to
each party or counsel. WithFOURTEEN (14) DAYSS after being served with a copy
of the Memorandum and Recommendation, a party nt@ayvfth the Clerk and serve on
the United States Magistrate Judge and all pamigtten objections, pursuant to Fed. R.
Civ. P. 72(b), 28 U.S.C. 8 636(b)(1), General Omder 2002-13, United States District
Court for the Southern District of Texas.

A party’s failure to file written objections to @éhproposed findings, conclusions,
and recommendation in a magistrate judge’s repod @acommendation within
FOURTEEN (14) DAYS after being served with a copglEbar that party, except upon
grounds ofplain error, from attacking on appeal the unobjected-to progdsetual

findings and legal conclusions accepted by theidistourt. Douglass v. United Servs.

Auto Ass’'n 79 F.3d 1415 (BCir. 1996) (en banc).
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