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JUDGMENT

RAJENDRA BABU, J.:

The constitutional validity of the MuslimWnen (Protection of
Ri ghts on Divorce) Act, 1986 [hereinafter referred to as the Act] is in
chal | enge before us in these cases.

The facts in Mhd. Ahmed Khan vs. Shah Bano Begum & O s.
(1985) 2 SCC 556, are as foll ows.

The husband appeal ed agai nst the judgnent of the Madhya

Pradesh High Court directing himto pay to his divorced wife Rs.179/-
per nmonth, enhancing the paltry sum of Rs.25 per nonth originally
granted by the Magistrate. The parties had been nmarried for 43 years
before the ill and elderly wife had been thrown out of her husbands
resi dence. For about two years the husband paid nmaintenance to his
wife at the rate of Rs.200/- per nonth. Wen these paynents ceased

she petitioned under Section 125 CrPC. The husband i mredi ately

di ssol ved the marriage by pronouncing a triple talag. He paid Rs.3000/-
as deferred mahr and a further sumto cover arrears of naintenance and
mai nt enance for the iddat period and he sought thereafter to have the
petition dism ssed on the ground that she had received the anpbunt due
to her on divorce under the Miuslimlaw applicable to the parties. The

i nportant feature of the case was that the w fe had nanaged the

mat ri noni al honme for nore than 40 years and had borne and reared five
children and was incapable of taking up any career or independently
supporting herself at that |ate stage of her life - remarriage was an
impossibility in that case. The husband, a successful Advocate with an
approxi nate i ncone of Rs.5,000/- per nonth provided Rs.200/- per

nonth to the divorced wife, who had shared his Iife for half a century and
not hered his five children and was in desperate need of noney to

survi ve.
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Thus, the principle question for consideration before this Court

was the interpretation of Section 127(3)(b) CPC that where a Muslim
worman had been divorced by her husband and paid her mahr, would it

i ndermi fy the husband from his obligation under the provisions of
Section 125 CrPC. A Five-Judge Bench of this Court reiterated that the
Code of Crimnal Procedure controls the proceedings in such matters and

overrides the personal |aw of the parties. |If there was a conflict between
the ternms of the Code and the rights and obligations of the individuals,
the former would prevail. This Court pointed out that mahr is nore

cl osely connected with marriage than with divorce though mahr or a
significant portion of it, is usually payable at the tinme the marriage is
di ssol ved, whether by death or divorce. This fact is relevant in the
context of Section 125 CrPC even if it is not relevant in the context of
Section 127(3)(b) CrPC. Therefore, this Court held that it is a sum
payabl e on divorce within the nmeaning of Section 127(3)(b) CrPC and

hel d that mahr is such a sumwhich cannot ipso facto absol ve the

husbands liability under the Act.

It was next considered whether the anpbunt of nmahr constitutes a
reasonabl'e alternative to the maintenance order. |[|f mahr is not such a
sum it cannot absol ve the husband fromthe rigour of Section 127(3)(b)
CrPC but even in that case, mahr is part of the resources available to the
worman and will be taken into account in considering her eligibility for a
mai nt enance order and the quantum of maintenance. Thus this Court

concl uded that the /divorced wonen were entitled to apply for

mai nt enance orders agai nst their forner husbands under Section 125

CrPC and such applications were not barred under Section 127(3)(b)

CrPC. The husband had based his entire case on'the claimto be

excluded fromthe operation of Section 125 CrPC on the ground that
Musl im | aw exenpted from any responsibility for his divorced wife

beyond paynent of any mahr due to her and an anpunt to cover

mai nt enance during the iddat period and Section 127(3)(b) CrPC

conferred statutory recognition on this principle. Several Mislim

organi sations, which intervened inthe matter, al so addressed

argunents. Some of the Muslimsocial workers who appeared as

interveners in the case supported the wi fe brought in question the issue
of mata contending that Muslimlaw entitled a Muslimdivorced wonan

to claimprovision for mai ntenance from her husband after the iddat
period. Thus, the issue before this Court was: the husband was cl ai m ng
exenption on the basis of Section 127(3)(b) CrPC on the ground that he
had given to his wife the whole of the sum which, under the Muslim | aw
applicable to the parties, was payabl e on such divorce while the wonman
contended that he had not paid the whole of the sum he had paid only

the mahr and iddat naintenance and had not provided the nata i.e.

provi sion or naintenance referred to in the Holy Quran, Chapter |1, Sura
241. This Court, after referring to the various text books on Mislimlaw,
hel d that the divorced wifes right to nmaintenance ceased on expiration of
i ddat period but this Court proceeded to observe that the genera
propositions reflected in those statenments did not deal with the specia
situation where the divorced wife was unable to maintain herself.  In
such cases, it was stated that it would be not only-incorrect but unjust to
extend the scope of the statements referred to in those text books in
which a divorced wife is unable to maintain herself and opined that the
application of those statements of |aw must be restricted to that class of
cases in which there is no possibility of vagrancy or destitution arising
out of the indigence of the divorced wife. This Court concluded that
these Aiyats [the Holy Quran, Chapter |I, Suras 241-242] |eave no doubt
that the Holy Quran inposes an obligation on the Mislim husband to

make provision for or to provide maintenance to the divorced wife. The
contrary argument does less than justice to the teaching of the Holy
Quran. On this note, this Court concluded its judgnent.

There was a big uproar thereafter and Parlianment enacted the Act
perhaps, with the intention of naking the decision in Shah Banos case
i neffective.
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The Statenent of Ohjects & Reasons to the bill, which resulted in
the Act, reads as follows :

The Suprene Court, in Mhd. Ahned Khan vs. Shah Bano

Begum & O's. [AIR 1985 SC 945), has held that although the
MuslimLaw limts the husbands liability to provide for

nmai nt enance of the divorced wife to the period of iddat, it does not
contenpl ate or countenance the situation envi saged by Section

125 of the Code of Criminal Procedure, 1973. The Court held that

it would be incorrect and unjust to extend the above principle of
Muslim Law to cases in which the divorced wife is unable to

mai ntain herself. The Court, therefore, came to the concl usion

that if the divorced wife is able to naintain herself, the husbands
liability ceases with the expiration of the period of iddat but if she
is unable to maintai n herself after the period of iddat, she is
entitled to have recourse to Section 125 of the Code of Crimna

Pr ocedure.

2. This decision has led to sone controversy as to the
obligation of the Muslimhusband to pay mai ntenance to the
di vorced wife. Opportunity has, therefore, been taken to specify
the rights which a Muslimdivorced woman is entitled to at the
time of divorce and to protect her interests. The Bill accordingly
provides for the follow ng anong ot her things, nanely:-

(a) a Muslimdivorced woman shall be entitled to a reasonabl e and
fair provision and maintenance withinthe period of iddat by her
former husband and in case she maintains the children born to

her before or after her divorce, such reasonabl e provision and

mai nt enance woul d be extended to a period of two years fromthe
dates of birth of the children. She will also be entitled to mahr or
dower and all the properties given to her by her relatives, friends,
husband and the husbands relatives.” |If the above benefits are

not given to her at the tine of divorce, she is entitled to apply to
the Magistrate for an order directing her fornmer husband to

provide for such mai ntenance, the paynent of mamhr or dower or

the deliver of the properties;

(b) where a Muslimdivorced wonman i s unable to maintain herself
after the period of iddat, the Magistrate is enpowered to make an
order for the paynment of mmintenance by her relatives who would

be entitled to inherit her property on her death according to
Muslim Law i n the proportions in which they would inherit her
property. |f any one of such relatives is unable to pay his or her
share on the ground of his or her not having the neans to pay, 'the
Magi strate woul d direct the other relatives who have sufficient
means to pay the shares of these relatives also.| But where, a

di vorced woman has no relatives or such relatives or any one of
them has not enough neans to pay the nai ntenance or the other

rel ati ves who have been asked to pay the shares of “‘the defaulting
rel ati ves al so do not have the neans to pay the shares of the
defaulting rel atives the Magistrate woul d order the State Wakf
Board to pay the mai ntenance ordered by himor the shares of the
relati ves who are unable to pay.

The object of enacting the Act, as stated in the Statenent of

hjects & Reasons to the Act, is that this Court, in Shah Banos case
held that MuslimLaw [imts the husbands liability to provide for

mai nt enance of the divorced wife to the period of iddat, but it does not
contenpl ate or countenance the situation envisaged by Section 125 of

the Code of Criminal Procedure, 1973 and, therefore, it cannot be said
that the Muslim husband, according to his personal law, is not under an
obligation to provide mai ntenance beyond the period of iddat to his
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di vorced wife, who is unable to maintain herself.

As held in Shah Banos case, the true position is that if the

divorced wife is able to naintain herself, the husbands liability to
provi de mai ntenance for her ceases with the expiration of the period of
iddat but if she is unable to maintain herself after the period of iddat,
she is entitled to have recourse to Section 125 CrPC. Thus it was held
that there is no conflict between the provisions of Section 125 CrPC and
those of the Miuslim Personal Law on the question of the Mislim

husbands obligation to provide naintenance to his divorced wife, who is
unable to maintain herself. This viewis a reiteration of what is stated in
two ot her decisions earlier rendered by this Court in Bai Tahira vs. A
Hussain Fidaalli Chothia, (1979) 2 SCC 316, and Fuzl unbi vs.

K. Khader Vali & Anr., (1980) 4 SCC 125.

Snt. Kapila Hingorani-and Snt. Indira Jaisingh raised the
foll owi ng contentions i n support of the petitioners and they are
sunmarised as foll ows :

1. Muslimnarriage is a contract and an el ement of consideration
i s necessary by way of nahr or dower and absence of

consi deration will discharge the marriage. On the other hand,
Section 125 CrPC has been enacted as a matter of public policy.

2. To enable a divorced wife, who is unable to maintain herself, to
seek from her husband, who is having sufficient neans and

negl ects or refuses to naintain her, paynent of naintenance at

a nonthly rate not exceeding Rs.500/-. The expression wife

i ncl udes a woman who has been divorced by, or has obtained a

di vorce from her husband and has not remarried. The religion

prof essed by a spouse or the spouses has no rel evance in the

schene of these provisions whet her they are H ndus, Mislins,

Christians or the Parsis, pagans or heathens. It is submtted
that Section 125 CrPC is part of the Code of Crininal Procedure
and not a civil |aw, which defines and governs rights and

obligations of the parties belonging to a particular religion |ike
the H ndu Adoptions and Mi ntenance Act, the Shariat, or the

Parsi Matrinmonial Act. Section 125 CPC, it is subnitted, was
enacted in order to provide a quick and sunmary renedy. The

basi s there being, neglect by a person of sufficient nmeans to

mai ntain these and the inability of these persons-to maintain
thensel ves, these provisions have been made and t he noral

edict of the law and norality cannot be clubbed with religion

3. The argunent is that the rationale of Section 125 GrPCis to off-
set or to nmeet a situation where a divorced wife is likely to be
led into destitution or vagrancy. Section 125 CrPCis enacted to
prevent the same in furtherance of the concept of social justice
enbodied in Article 21 of the Constitution

4. 1t is, therefore, subnitted that this Court wll -have to exam ne
the questions raised before us not on the basis of Personal Law
but on the basis that Section 125 CrPC is a provision mde in
respect of wonen belonging to all religions and excl usion of
Musl i mwormen fromthe sane results in discrimnation between
worren and wonen. Apart fromthe gender injustice caused in

the country, this discrimnation further |eads to a nonstrous
proposition of nullifying a | aw declared by this Court in Shah
Banos case. Thus there is a violation of not only equality
before | aw but al so equal protection of |aws and inherent

i nfringement of Article 21 as well as basic human values. [|f the
obj ect of Section 125 CrPCis to avoid vagrancy, the renedy

t her eunder cannot be denied to Muslim wonen.

5. The Act is an un-islamc, unconstitutional and it has the
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potential of suffocating the muslimwonen and it underm nes

the secul ar character, which is the basic feature of the
Constitution; that there is no rhyme or reason to deprive the
musl i mwomen fromthe applicability of the provisions of
Section 125 CrPC and consequently, the present Act nust be

held to be discrimnatory and violative of Article 14 of the
Constitution; that excluding the application of Section 125
CrPCis violative of Articles 14 and 21 of the Constitution; that
the conferment of power on the Magistrate under sub-section

(2) of Section 3 and Section 4 of the Act is different fromthe
right of a muslimwoman |ike any other woman in the country

to avail of the renedies under Section 125 CrPC and such
deprivenent woul d make the Act unconstitutional, as there is

no nexus to deprive a nmuslimwonan fromavailing of the
remedi es avail abl e under Section 125 CrPC, notwi t hstanding

the fact that the conditions precedent for availing of the said
renedi es are sati sfi ed.

The | earned Solicitor General, who appeared for the Union of India,
subm tted that when a question of mai ntenance arises which forns part
of the personal |aw of a conmunity, what is fair and reasonable is a
guestion of fact in that context. Under Section 3 of the Act, it is provided
that a reasonable and fair provision and nai ntenance to be made and
pai d by her forner husband within the iddat period would nake it clear
that it cannot be for life but would only be for a period of iddat and when
that fact has clearly been stated in the provision, the question of
interpretation as to whether it is for life or for the period of iddat woul d
not arise. Challenge raised in this petition s dehors the personal |aw.
Personal lawis a legitimte basis for discrimnation, if at all, and,
therefore, does not offend Article 14 of the Constitution. |If the
| egislature, as a matter of policy, wants to apply Section 125 CrPC to
Muslins, it could al so be stated that the sane |egislature can, by
i mplication, wthdraw such application and nmake sone ot her provision
in that regard. Parlianment can amend Section 125 CrPC so as to excl ude
them and apply personal |aw and the policy of Section 125 CrPCis not to
create a right of maintenance dehors the personal |law. | He further
subm tted that in Shah Banos case, it has been held that a divorced
worman is entitled to nai ntenance even after the iddat period fromthe
husband and that is how Parlianment al so understood the ratio of that
decision. To overcome the ratio of the said decision, the present Act has
been enacted and Section 3(1)(a) is not in discord with the personal |aw.

Shri Y.H Michhal a, | earned Senior Advocate appearing for the Al
I ndia Muslim Personal Law Board, submitted that the main-object of the
Act is to undo the Shah Banos case. He subnitted that this Court has
harzarded interpretation of an unfamiliar |anguage in relation to religious
tenets and such a course is not safe as has been nmade clear by Aga
Mahormed Jaffer Bi ndaneem vs. Kool som Bee Bee & O's., 24 1A 196,
particularly in relation to Suras 241 and 242 Chapter 11, the Holy Quran.
He submitted that in interpreting Section 3(1)(a) of the Act, the
expressions provision and nai ntenance are clearly the same and not
di fferent as has been held by some of the Hi gh Courts.. He contended
that the aimof the Act is not to penalise the husband but to avoid
vagrancy and in this context Section 4 of the Act is good enough to take
care of such a situation and he, after mmking reference to several works
on interpretation and religious thoughts as applicable to Mislins,
submitted that social ethos of Miuslimsociety spreads a wi der net to take
care of a Muslimdivorced wife and not at all dependent on the husband.
He adverted to the works of religious thoughts by Sir Syed Ahmad Khan
and Bashir Ahmad, published from Lahore in 1957 at p. 735. He also
referred to the English translation of the Holy Quran to explain the
neaning of gift in Sura 241. |n conclusion, he submitted that the
interpretation to be placed on the enactnent should be in consonance
with the Muslim personal |aw and al so neet a situation of vagrancy of a
Musl i m di vorced wi fe even when there is a denial of the remedy provided
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under Section 125 CrPC and such a course would not |ead to vagrancy
since provisions have been nade in the Act. This Court will have to bear
in mnd the social ethos of Muslinms, which are different and the
enactnment is consistent with law and justice.

It was further contended on behalf of the respondents that the

Parliament enacted the inpugned Act, respecting the personal |aw of
nuslins and that itself is a legitimte basis for making a differentiation
that a separate law for a comunity on the basis of personal |aw
applicable to such community, cannot be held to be discrinmnatory; that
the personal |aw is now being continued by a | egislative enactnment and

the entire policy behind the Act is not to confer a right of maintenance,
unrel ated to the personal |aw, that the object of the Act itself was to
preserve the personal |aw and prevent inroad into the same; that the Act
aims to prevent the vagaries and not to make a nuslimwoman, destitute

and at the sane tine, not to penalise the husband; that the inpugned

Act resolves all issues, bearing in mnd the personal |aw of nuslim
comunity and the fact that the benefits of Section 125 CrPC have not

been extended to musli mwonen, would not necessarily lead to a

concl usion that there is no provision to protect the rmuslimwonen from
vagari es and frombeing a destitute; that therefore, the Act is not invalid
or unconstitutional

On behal f of the Al India MislimPersonal Law Board, certain
ot her contentions have al so been advanced identical to those advanced
by the other authorities and their submission is that the interpretation
pl aced on the Arabic word mata by this Court in Shah Banos case is
i ncorrect and submitted that the maintenance which includes the
provi sion for residence during the iddat period is the obligation of the
husband but such provision should be construed synonymously with the
religious tenets and, so construed, the expression would only include the
ri ght of residence of a Muslimdivorced w fe during iddat period and also
during the extended period under Section 3(1)(a) of the Act and thus
reiterated various other contentions advanced on behalf of others and
they have also referred to several opinions expressed in various text
books, such as, -

1. The Turjuman al -Quran by Mul ana Abul Kal am Azad,
translated into English by Dr. Syed Abdul Latif;

2. Persian Translation of the Quran by Shah Valiull ah Dahl avi
3. Al -Manar Commentary on the Quran (Arabic);

4. Al -lsaba by |bne Hajar Asqual ani [Part-2]; Siyar Al amin-Nubla
by Shansuddi n Mohd. Bi n Ahned Bi nUsman Az- Zahbi

5. Al-Maratu Bayn Al -Figha Wa Al Qanun by Dr. Mistafa As-
Sabai

6. Al -Jami| ahkamil Al -Quran by Abu Abdul | ah Mohammad Bin
Ahned Al Ansari Al -Qurtubi;

7. Comrentary on the Quran by Baidavi (Arabic);

8. Rooh-ul -Bayan (Arabic) by Ismail Haqqi Affendi

9. Al Miuhalla by Ibne Hazm (Arabic);

10. Al - Ahwal us Shakhsi ah (the Personal Law) by Mhamad abu
Zuhra Darul Fikrul Arabi.

On the basis of the aforenmentioned text books, it is contended that

the view taken in Shah Banos case on the expression mata i s not

correct and the whole object of the enactnment has been to nullify the

ef fect of the Shah Banos case so as to exclude the application of the
provision of Section 125 CrPC, however, giving recognhition to the
personal |aw as stated in Sections 3 and 4 of the Act. As stated earlier
the interpretation of the provisions will have to be nade bearing in mnd
the social ethos of the Miuslimand there should not be erosion of the

per sonal | aw.

[
On behal f of the Islamic Shariat Board, it is subnmitted that except
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for M. M Asad and Dr. Mistafa-as-Sabayi no author subscribed to the
view that the Verse 241 of Chapter Il of the Holy Quran casts an
obligation on a former husband to pay nmaintenance to the Muslim

di vorced wi fe beyond the iddat period. It is subnmitted that M. M Asads
transl ati on and comentary has been held to be unauthentic and

unreliable and has been subscribed by the Islamc Wrld League only. It

is submtted that Dr. Mistafa-as-Sabayi is a well-known author in

Arabic but his field was history and literature and not the Muslimlaw It
was submitted that neither are they the theologists nor jurists in terms
of Muslimlaw. It is contended that this Court wongly relied upon Verse
241 of Chapter 1l of the Holy Quran and the decree in this regard is to be

referred to Verse 236 of Chapter Il which nakes paying nmata as
obligatory for such divorcees who were not touched before divorce and
whose Mahr was not stipulated. It is submitted that such divorcees do

not have to observe iddat period and hence not entitled to any

mai nt enance. Thus the obligation for mata has been inposed which is

a one time transaction related to the capacity of the former husband.

The i nmpugned Act has no application to this type of case. On the basis

of certain texts, it is contended that the expressi on mata which

according to different schools of Muslimlaw, is obligatory only in typica
case of a divorce before consunmation to the wonan whose mahr was

not stipulated and deal s with-obligatory rights of maintenance for
observing iddat period or for breast-feeding the child. Thereafter, various
ot her contentions were raised on behalf of the Islam c Shariat Board as

to why the views expressed by different authors should not be accepted.

Dr. A MSinghvi, |earned Senior Advocate who appeared for the
Nat i onal Commi ssion for Wnen, submitted that the interpretation
pl aced by the decisions of the Cujarat, Bonbay, Kerala and the minority
vi ew of the Andhra Pradesh Hi gh Courts should be accepted by us. As
regards the constitutional validity of the Act, he submitted that if the
interpretation of Section 3 of the Act as stated later in the course of this
judgrment is not acceptable then the consequence woul d be that a
Musl im divorced wife is permanently rendered w thout' remedy insofar as
her fornmer husband is concerned for the purpose of her survival after the
i ddat period. Such relief is neither avail able under Section 125 CrPC nor
is it properly conmpensated by the provision nade in Section 4 of the Act.
He contended that the remedy provi ded under Section 4 of the Act is
illusory inasnuch as firstly, she cannot get sustenance fromthe parties
who were not only strangers to the marital relationship which led to
di vorce; secondly, wakf boards woul d usually not have the means to
support such destitute wonen since they are thensel ves perennially
starved of funds and thirdly, the potential |egatees of a destitute woman
woul d either be too young or too old so as to be able to extend requisite
support. Therefore, realistic appreciation of the natter will have to be
taken and this provision will have to be decided on the touch stone of
Articles 14, 15 and also Article 21 of the Constitution and thus the
denial of right tolife and liberty is exasperated by the fact that it
oper ates oppressively, unequally and unreasonably only agai nst one
class of wonmen. While Section 5 of the Act nakes the availability and
applicability of the renedy as provided by Section 125 CrPC dependent
upon the whim caprice, choice and option of the husband of the Mislim
di vorcee who in the first place is sought to be excluded fromthe anbit of
Section 3 of the post-iddat period and, therefore, submtted that this
provision will have to be held unconstitutional

This Court in Shah Banos case held that although Muslim
personal law limits the husbands liability to provide nmaintenance for
his divorced wife to the period of iddat, it does not contenplate a
situation envisaged by Section 125 CrPC of 1973. The Court held that it
woul d not be incorrect or unjustified to extend the above principle of
Muslim Law to cases in which a divorced wife is unable to maintain
hersel f and, therefore, the Court cane to the conclusion that if the
divorced wife is able to naintain herself the husbands liability ceases
with the expiration of the period of iddat, but if she is unable to nmaintain
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herself after the period of iddat, she is entitled to recourse to Section 125
Cr PC. Thi s deci sion having inposed obligations as to the liability of
Musl i m husband to pay nmi ntenance to his divorced wife, Parlianent
endorsed by the Act the right of a Muslimwonman to be paid nai ntenance
at the tine of divorce and to protect her rights.

The | earned counsel have also raised certain incidental questions
arising in these matters to the follow ng effect-

1) Whet her the husband who had not conplied with the

orders passed prior to the enactnents and were in arrears

of payments could escape fromtheir obligation on the

basis of the Act, or in other words, whether the Act is

retrospective in effect?

2) Whether Family Courts have jurisdiction to decide the

i ssues under the Act?

3) Wiat is the extent to which the Wakf Board is liable

under the Act?

The | earned counsel for the parties have el aborately argued on a

very wi de canvass. ~Since we are only concerned in this Bench with the
constitutional validity of the provisions of the Act, we will consider only
such questions as are gernmane to this aspect. W will decide only the
guestion of constitutional validity of the Act and relegate the natters
when ot her issues arise to be dealt with by respective Benches of this
Court either in appeal or special |eave petitions or wit petitions.

In interpreting the provisions where natrinonial relationship is

i nvol ved, we have to consider the social conditions prevalent in our
society. In our society, whether they belong to the majority or the
mnority group, what is apparent is that there exists a great disparity in
the matter of econom c resourceful ness between a nman and a wonan.

Qur society is nale dominated both economcally and socially and

worren are assigned, invariably, a dependant role, irrespective of the
class of society to which she belongs. A woman on her marriage very
often, though highly educated, gives up her all other avocations and
entirely devotes herself to the welfare of the famly, \in particular she
shares with her husband, her enotions, sentinments, mnd and body, and

her investnent in the marriage is her entire life a sacranental sacrifice
of her individual self and is far too enornous to be nmeasured in terms of
noney. When a relationship of this nature breaks up, in what nanner

we coul d conpensate her so far as emotional fracture or |oss of

i nvestment is concerned, there can be no answer. It is a small solace to
say that such a woman shoul d be conpensated in terns of noney

towards her livelihood and such a relief which partakes basic human
rights to secure gender and social justice is universally recogni sed by
persons belonging to all religions and it is difficult to perceive that
Muslimlaw i ntends to provide a different kind of responsibility by
passing on the same to those unconnected with the matrinmonial life such
as the heirs who were likely to inherit the property fromher or the wakf
boards. Such an approach appears to us to be a kind of distortion of the
social facts. Solutions to such societal problens of universal nagnitude
pertaining to horizons of basic human rights, culture, dignity and
decency of life and dictates of necessity in the pursuit of social justice
shoul d be invariably left to be deci ded on considerations other than
religion or religious faith or beliefs or national, sectarian, racial or
conmunal constraints. Bearing this aspect in nind, we have to interpret
the provisions of the Act in question

Now it is necessary to analyse the provisions of the Act to

understand the scope of the same. The Preanble to the Act sets out that
it is an Act to protect the rights of Mislimwonmen who have been

di vorced by, or have obtained divorce from their husbands and to
provide for matters connected therewith or incidental thereto. A

di vorced worman i s defined under Section 2(a) of the Act to nean a

di vorced worman who was nmarried according to MuslimLaw, and has

been di vorced by, or has obtained divorce fromher husband in
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accordance with Muslim Law, iddat period is defined under Section 2(b)
of the Act to nean, in the case of a divorced wonan, -

(i) three nmenstrual courses after the date of divorce, if she is
subj ect to nenstruation;

(ii) three lunar nonths after her divorce, if she is not subject to
menstruation; and

(iii) if she is enceinte at the time of her divorce, the period

bet ween the divorce and the delivery of her child or the

term nation of her pregnancy whichever is earlier

Sections 3 and 4 of the Act are the principal sections, which are
under attack before us. Section 3 opens up with a non-obstante cl ause
overriding all other laws and provides that a divorced woman shall be
entitled to -

(a) a reasonabl e and fair provision and mai ntenance to be nmade
and paid to her within the period of iddat by her forner
husband;

(b) where she maintains the children born to her before or after her
di vorce, a reasonabl e provision and mai ntenance to be nade

and paid by her former husband for a period of two years from

the respective dates of birth of such children;

(c) an amount equal to the sum of mahr or dower agreed to be paid
to her at the tine of her nmarriage orat any tine thereafter
according to MuslimLaw, and

(d) all the properties given to her by her before or at the tine of
marriage or after the nmarriage by her relatives, friends,
husband and any rel atives of the husband or his friends.

VWere such reasonabl e and fair provision and nai nt enance or the
amount of mahr or dower due has not been nmade and paid or the
properties referred to in clause (d) of sub-section /(1) have not been
delivered to a divorced woman on her divorce, she or any one duly
aut hori sed by her may, on her behalf, nake an application to a
Magi strate for an order for paynent of such provision and mai'ntenance,
mahr or dower or the delivery of properties, as the case nay be. Rest of
the provisions of Section 3 of the Act may not be of nuch rel evance,
whi ch are procedural in nature.

Section 4 of the Act provides that, with an overriding clause asto

what is stated earlier in the Act or in any other |law for the tine being in
force, where the Magistrate is satisfied that a divorced wonan has not
re-married and is not able to maintain herself after the iddat period, he
may make an order directing such of her relatives as would be entitled to
i nherit her property on her death according to Miuslim Law to pay such
reasonabl e and fair naintenance to her as he may determine fit and
proper, having regard to the needs of the divorced woman, the standard

of life enjoyed by her during her marriage and the neans of such

rel ati ves and such mai ntenance shall be payabl e by such relatives in the
proportions in which they would inherit her property and at such peri ods
as he may specify in his order. |If any of the relatives do not have the
necessary neans to pay the same, the Magistrate may order that the

share of such relatives in the maintenance ordered by hi mbe paid by

such of the other relatives as may appear to the Magistrate to have the
means of paying the same in such proportions as the Magistrate may

think fit to order. Were a divorced womman i s unable to nmaintain herself
and she has no relatives as nentioned in sub-section (1) or such

rel atives or any one of them has not enough neans to pay the

mai nt enance ordered by the Magistrate or the other relatives have not

the means to pay the shares of those rel atives whose shares have been




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

15

ordered by the Magistrate to be paid by such other relatives under the

second proviso to sub-section (1), the Magistrate may, by order direct the
State Wakf Board, functioning in the area in which the divorced worman

resi des, to pay such nmaintenance as determ ned by himas the case may

be. It is, however, significant to note that Section 4 of the Act refers only
to paynent of maintenance and does not touch upon the provision to

be made by the husband referred to in Section 3(1)(a) of the Act.

Section 5 of the Act provides for option to be governed by the

provi sions of Sections 125 to 128 CGrPC. It lays down that if, on the date
of the first hearing of the application under Section 3(2), a divorced
worman and her former husband declare, by affidavit or any other

declaration in witing in such formas nmay be prescribed, either jointly or
separately, that they would prefer to be governed by the provisions of
Sections 125 to 128 CrPC, and file such affidavit or declaration in the
court hearing the application, the Mgistrate shall dispose of such
application accordingly.

A'reading of the Act will indicate that it codifies and regul ates the
obl i gations due to a Muslimwonan divorcee by putting them outside the
scope of Section 125 CrPC as the divorced woman has been defined as
Musl i m wormman who was married according to Muslim |l aw and has been
di vorced by or has obtained divorce fromher husband in accordance
with the Musliml aw But the Act does not apply to a Mislim wonan
whose marriage is sol emized either under the Indian Special Marriage
Act, 1954 or a Muslimwonan whose narri age was di ssol ved either
under |ndian Divorce Act, 1969 or the lndi an Special Marriage Act, 1954.
The Act does not apply to the deserted and separated Muslimw ves. The
mai nt enance under the Act is to be paid by the husband for the duration
of the iddat period and this obligation does not extend beyond the period

of iddat. Once the relationship with the husbhand has cone to an end
with the expiry of the iddat period, the responsibility devol ves upon the
relatives of the divorcee. The Act follows Mislimpersonal law in

determ ni ng which relatives are responsible under which circunstances.
If there are no relatives, or norelatives are able to support the divorcee,
then the Court can order the State Wakf Boards to pay the maintenance.

Section 3(1) of the Act provides that a divorced wonan shall be
entitled to have from her husband, a reasonable and fair maintenance
which is to be made and paid to her within the iddat period. Under
Section 3(2) the Muslimdivorcee can file an application before a
Magi strate if the former husband has not paid to her a reasonabl e and
fair provision and mai ntenance or nmahr due to her or has not delivered
the properties given to her before or at the tine of marriage by her
relatives, or friends, or the husband or any of his relatives or friends.
Section 3(3) provides for procedure wherein the Magistrate can pass an
order directing the fornmer husband to pay such reasonable and fair
provi sion and nai ntenance to the divorced wonan as he may think fit
and proper having regard to the needs of the divorced wonman, standard
of life enjoyed by her during her marriage and neans of her forner
husband. The judicial enforceability of the Muslim divorced wonmans
right to provision and nmai ntenance under Section (3)(1)(a) of the Act has
been subjected to the condition of husband having sufficient nmeans
whi ch, strictly speaking, is contrary to the principles of Mislimlaw as
the liability to pay maintenance during the iddat periodis unconditiona
and cannot be circunscribed by the financial neans of the husband.

The purpose of the Act appears to be to allow the Mislim husband to
retain his freedom of avoi di ng paynent of maintenance to his erstwhile
wi fe after divorce and the period of iddat.

A careful reading of the provisions of the Act would indicate that a

di vorced wormman is entitled to a reasonable and fair provision for

mai nt enance. It was stated that Parlianent seens to intend that the

di vorced worman gets sufficient nmeans of livelihood, after the divorce and,
therefore, the word provision indicates that something is provided in
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advance for neeting sone needs. In other words, at the tinme of divorce
the Muslim husband is required to contenplate the future needs and

nake preparatory arrangenents in advance for neeting those needs.
Reasonabl e and fair provision may include provision for her residence,
her food, her cloths, and other articles. The expression wthin should
be read as during or for and this cannot be done because words

cannot be construed contrary to their neaning as the word within

woul d nmean on or before, not beyond and, therefore, it was held that
the Act would nmean that on or before the expiration of the iddat period,
the husband is bound to nake and pay a naintenance to the wife and if

he fails to do so then the wife is entitled to recover it by filing an
application before the Magistrate as provided in Section 3(3) but no
where the Parlianment has provided that reasonable and fair provision

and nmaintenance is limted only for the iddat period and not beyond it.
It would extend to the whole |life of the divorced wife unless she gets
married for a second tine.

The inportant section-in the Act is Section 3 which provides that

di vorced wonan is entitled to obtain from her former husband

mai nt enance, provision and mahr, and to recover fromhis possession

her wedding presents and dowy and authorizes the magistrate to order
paynment or restoration of these suns or properties. The crux of the
matter is that the divorced worman shall be entitled to a reasonabl e and
fair provision and maintenance to be nade and paid to her within the

i ddat period by her forner husband. The wordings of Section 3 of the

Act appear to indicate that the husband has two separate and di stinct
obligations : (1) to nake a reasonable and fair provision for his divorced
wife; and (2) to provide naintenance for her. The enphasis of this
section is not on the nature or duration of any such provision or

mai nt enance, but on the tinme by which an arrangenent for paynent of
provi si on and nmi nt enance should be concl uded, nanely, within the

i ddat period. |If the provisions are so read, the Act woul d exclude from
liability for post-iddat period naintenance to a man who has al ready

di scharged his obligations of both reasonable and fair provision and

mai nt enance by paying these amounts in a lunp sumto his wife, in
addition to having paid his wifes mahr and restored her dowy as per
Section 3(1)(c) and 3(1)(d) of the Act. Precisely, the point that arose for
consi deration in Shah Banos case was that the husband has not nade a
reasonabl e and fair provision for his divorced wife even if he had paid
the ampbunt agreed as nahr half a century earlier and provided iddat

mai nt enance and he was, therefore, ordered to pay a specified sum

nmonthly to her under Section 125 CrPC. This position was available to
Parlianment on the date it enacted the | aw but even so, the provisions
enact ed under the Act are a reasonable and fair provision and

mai nt enance to be nmade and pai d as provi ded under Section 3(1)(a) of

the Act and these expressions cover different things, firstly, 'by the use of
two different verbs to be made and paid to her within the iddat period,
it is clear that a fair and reasonable provision is to be made while

mai ntenance is to be paid; secondly, Section 4 of the Act, which

enpowers the magistrate to i ssue an order for paynment of maintenance

to the divorced woman agai nst various of her relatives, contains no
reference to provision. Cbviously, the right to have a fair and
reasonabl e provision in her favour is a right enforceable only against the
wormans former husband, and in addition to what he is obligedto pay as

mai nt enance; thirdly, the words of the Holy Quran, as translated by

Yusuf Ali of mata as mmi ntenance though nay be incorrect and that

ot her translations enployed the word provision, this Court in Shah

Banos case di smissed this aspect by holding that it is a distinction

wi thout a difference. |I|ndeed, whether mata was rendered mai nt enance

or provision, there could be no pretence that the husband in Shah

Banos case had provided anything at all by way of mata to his divorced
wife. The contention put forth on behalf of the other side is that a

di vorced Muslimwoman who is entitled to mata is only a single or one
time transacti on which does not nean paynent of maintenance

continuously at all. This contention, apart from supporting the view that
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the word provision in Section 3(1)(a) of the Act incorporates mata as a
right of the divorced Miuslimwonan distinct fromand in addition to
mahr and mai nt enance for the iddat period, also enables a reasonable
and fair provision and a reasonable and fair provision as provided
under Section 3(3) of the Act would be with reference to the needs of the
di vorced worman, the neans of the husband, and the standard of life the
worman enjoyed during the nmarriage and there is no reason why such

provi sion could not take the formof the regular paynent of alinobny to
the divorced worman, though it may | ook ironical that the enactnent

i ntended to reverse the decision in Shah Banos case, actually codifies
the very rational e contained therein.

A conparison of these provisions with Section 125 CrPC will nake

it clear that requirenents provided in Section 125 and the purpose,

obj ect and scope thereof being to prevent vagrancy by conpelling those
who can do so to support those who are unable to support thensel ves

and who have a normal and legitimte claimto support is satisfied. | f
that is so, the argunent of the petitioners that a different schene being
provi ded under the Act which is equally or nore beneficial on the

i nterpretation placed by us fromthe one provi ded under the Code of
Crimnal Procedure deprive themof their right |oses its significance.
The obj ect and scope of Section 125 CrPC is to prevent vagrancy by
conpel ling those who are under an obligation to support those who are
unabl e to support thenselves and that object being fulfilled, we find it
difficult to accept the contention urged on behalf of the petitioners.

Even under the Act, the parties agreed that the provisions of

Section 125 CrPC woul'd still be attracted and even otherw se, the

Magi strate has been conferred with the power to make appropriate

provi sion for maintenance and, therefore, what could be earlier granted
by a Magi strate under Section 125 CrPC would now be granted under the
very Act itself. This being the position, the Act cannot be held to be
unconstitutional

As on the date the Act came into force the | aw applicable to Muslim

di vorced wonen is as declared by this Court in Shah Banos case. In

this case to find out the personal |aw of Muslins with regard to divorced
worrens rights, the starting point should be Shah Banos case and not

the original texts or any other material all the nmore so when varying
versions as to the authenticity of the source-are shown to exist. Hence,
we have refrained fromreferring to themin detail- That decl arati on was
made after considering the Holy Quran, and other comentaries or other
texts. Wen a Constitution Bench of this Court anal ysed Suras 241-242

of Chapter |l of the Holy Quran and other rel evant textual naterial, we do
not think, it is open for us to re-exanine that position and delve into a
research to reach another conclusion. W respectfully abide by what has
been stated therein. Al that needs to be considered is whether in the Act
speci fic deviation has been made fromthe personal |aws as declared by
this Court in Shah Banos case without nmutilating.its underlying ratio.

We have carefully anal ysed the same and cone to the conclusion that the

Act actually and in reality codifies what was stated in Shah Banos case.
The learned Solicitor General contended that what has been stated in the
nj ects and Reasons in Bill leading to the Act is a fact and that we
shoul d presune to be correct. W have analysed the facts and the law in
Shah Banos case and proceeded to find out the inpact of the same on

the Act. If the language of the Act is as we have stated, the nere fact
that the Legislature took note of certain facts in enacting the law will not
be of nuch materiality.

I n Shah Banos case this Court has clearly explained as to the

rati onal e behind Section 125 CrPC to nmake provision for nmintenance to

be paid to a divorced Muslimwife and this is clearly to avoid vagrancy or
destitution on the part of a Muslimwoman. The contention put forth on
behal f of the Muslinms organi sations who are interveners before us is that
under the Act vagrancy or destitution is sought to be avoided but not by
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puni shing the erring husband, if at all, but by providing for nmaintenance
through others. |If for any reason the interpretation placed by us on the
| anguage of Sections 3(1)(a) and 4 of the Act is not acceptable, we wll
have to exami ne the effect of the provisions as they stand, that is, a
Musl i mworman will not be entitled to mmintenance from her husband

after the period of iddat once the Talaq is pronounced and, if at all
thereafter naintenance could only be recovered fromthe vari ous persons
nentioned in Section 4 or fromthe Wakf Board. This Court in dga

Tellis v. Bonbay Minicipal Corporation, 1985(3) SCC 545, and Maneka
Gandhi v. Union of India, 1978 (1) SCC 248, held that the concept of
right to life and personal liberty guaranteed under Article 21 of the
Constitution would include the right to live with dignity. Bef ore the
Act, a Muslimwonan who was divorced by her husband was granted a

right to mai ntenance from her husband under the provisions of Section

125 CrPC until she may re-narry and such a right, if deprived, would

not be reasonable, just and fair. Thus the provisions of the Act depriving
the di voced Musli mwonen of such a right to mai ntenance from her

husband and providing for her maintenance to be paid by the fornmer

husband only for the period of iddat and thereafter to nmake her run from
pillar to post in search of her relatives one after the other and ultimtely
to knock at the doors of the Wakf Board does not appear to be

reasonabl e and fair substitute of the provisions of Section 125 CrPC.

Such deprivation of the divorced Muslimwonmen of their right to

mai nt enance fromtheir former husbands under the beneficial provisions

of the Code of Criminal Procedure which are otherw se available to al

ot her wonen in India cannot be stated to have been effected by a
reasonabl e, right, just and fair law and, if these provisions are |ess
beneficial than the provisions of Chapter | X of the Code of Crimna
Procedure, a divorced Mislimwonan has obvi ousl y. been unreasonably

di scrimnated and got out of the protection of the provisions of the
general |aw as indicated under the Code which are available to Hindu
Buddhi st, Jain, Parsi or Christian wonmen or _wonen bel onging to any

ot her comunity. The provisions prima facie, therefore, appear to be
violative of Article 14 of the Constitution mandating equality and equa
protection of lawto all persons otherw se simlarly circunmstanced and
also violative of Article 15 of the Constitution which prohibits any

di scrimnation on the ground of ‘religion as the Act 'would obviously apply
to Muslimdivorced wonen only and solely on the ground of their

bel onging to the Muslimreligion. "It is well settled'that on a rule of
construction a given statute will becone ultra vires or unconstitutiona
and, therefore, void, whereas another constructi on which is permssible,
the statute remains effective and operative the court will prefer . the latter
on the ground that Legislature does not intend to enact unconstitutiona
laws. We think, the latter interpretation should be accepted and,
therefore, the interpretation placed by us results in upholding the
validity of the Act. It is well settled that when by appropriate reading of
an enactment the validity of the Act can be upheld, such interpretations
accepted by courts and not the other way.

The | earned counsel appearing for the Muslim organi sations
contended after referring to various passages fromthe text books to
whi ch we have adverted to earlier to state that the lawis very clear that a
di vorced Muslimworman is entitled to maintenance only upto the stage of
i ddat and not thereafter. VWhat is to be provided by way of Mata is only
a benevol ent provision to be made in case of divorced Misli mwoman
who is unable to nmaintain herself and that too by way of charity or
ki ndness on the part of her forner husband and not as a result of her
right flowing to the divorced wife. The effect of various interpretations
pl aced on Suras 241 and 242 of Chapter 2 of Holy Quran has been
referred to in Shah Banos case. Shah Banos case clearly enunciated
what the present |aw would be. It nade a distinction between the
provisions to be made and the mai ntenance to be paid. It was noticed
that the mmintenance is payable only upto the stage of iddat and this
provision is applicable in case of a normal circunstances, while in case
of a divorced Musli mwonman who is unable to maintain herself, she is
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entitled to get Mata. That is the basis on which the Bench of Five

Judges of this Court interpreted the various texts and held so. |If that is
the legal position, we do not think, we can state that any other position
is possible nor are we to start on a clean slate after having forgotten the
hi stori cal background of the enactnment. The enactment though purports

to overcome the view expressed in Shah Banos case in relation to a

di vorced Musli mwoman getting sonmething by way of mai ntenance in the

nature of Mata is indeed the statutorily recogni sed by maki ng provision
under the Act for the purpose of the mmintenance but also for

provi si on. When these two expressions have been used by the

enact ment, which obviously means that the Legislature did not intend to
obliterate the neaning attributed to these two expressions by this Court

in Shah Banos case. Therefore, we are of the view that the contentions
advanced on behalf of the parties to the contrary cannot be sustai ned.

In Arab Ahermadhi a Abdulla and etc vs. Arab Bail Mhnuna
Sai yadbhai & Ors. etc., AIR 1988 (Guj.) 141; Ali vs. Sufaira, (1988) 3
Crimes 147; K Kunhashed Hazi v. Anena, 1995 Crl.L.J. 3371; K
Zunai deen’ v. “Aneena Begum (1998] ||l DMC 468; Karim Abdul Shaik v.
Shenaz Karim Shaik, 2000 Cr.L.J. 3560 and Jaitunbi Mibarak Shaikh
v. Mibarak Fakruddi n Shaikh & Anr., 1999 (3) M.L.J. 694, while
interpreting the provision of “Sections 3(1)(a) and 4 of the Act, it is held
that a divorced Muslimworman is entitled to a fair and reasonabl e
provision for her future being nade by her former husband which nust
i ncl ude mai ntenance for future extendi ng beyond the iddat period. It
was held that the liability of the fornmer husband to nake a reasonabl e
and fair provision under Section 3(1)(a) of the Act is not restricted only
for the period of iddat but that divorced Muslimworman is entitled to a
reasonabl e and fair provision for her future being made by her former
husband and al so to mai nt enance being paid to her for the iddat period.
A lot of enphasis was laid onthe words nmde and paid and were
construed to nmean not only to nake provision for the iddat period but
al so to nmake a reasonable and fair provision for her future. A Ful
Bench of the Punjab and Haryana H gh Court in Kaka v. Hassan Bano
& Anr., 11 (1998) DMC 85 (FB), has taken the view that under Section
3(1)(a) of the Act a divorced Mislimwoman can cl ai m mai nt enance
which is not restricted to iddat (period. To the contrary it has been held
that it is not open to the wife to claimfair and reasonabl e provision for
the future in addition to what she had already received at the tine of her
divorce; that the liability of the husband islinmted for the period of iddat
and thereafter if she is unable to maintain herself, she has to approach
her relative or Wakf Board, by majority decision in Urar Khan Bahaman
v. Fathimurisa, 1990 Cr.L.J. 1364; Abdul Rashid v. Sultana Begum
1992 Cr.L.J. 76; Abdul Haq v. Yasinma Talat; 1998 Cr.L.J. 3433; M.
Marahim v. Raiza Begum 1993 (1) DMC 60.- Thus preponderance of
judicial opinionis in favour of what we have concluded in the
interpretation of Section 3 of the Act. The decisions of the H gh Courts
referred to herein that are contrary to our decision stand overrul ed.

Wi | e upholding the validity of the Act, we nay sum up our
concl usi ons:

1) a Muslimhusband is |liable to make reasonable and fair
provision for the future of the divorced wife which

obvi ously includes her maintenance as well. Such a
reasonabl e and fair provision extendi ng beyond the iddat
peri od nust be nade by the husband within the iddat

period in terns of Section 3(1)(a) of the Act.

2) Liability of Muslimhusband to his divorced wife arising
under Section 3(1)(a) of the Act to pay maintenance is not
confined to iddat period.

3) A divorced Musli mwonman who has not remarried and

who is not able to nmaintain herself after iddat period can
proceed as provided under Section 4 of the Act against

her relatives who are liable to maintain her in proportion
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to the properties which they inherit on her death

according to Muslim |l aw from such di vorced worman

i ncludi ng her children and parents. If any of the

rel ati ves being unable to pay mai ntenance, the Mgistrate

may direct the State Wakf Board established under the

Act to pay such nmaintenance.

4) The provisions of the Act do not offend Articles 14, 15 and
21 of the Constitution of India.

In the result, the wit petition Nos. 868/86, 996/86, 1001/ 86,
1055/ 86, 1062/86, 1236/86, 1259/86 and 1281/86 chal |l enging the
validity of the provisions of the Act are di snm ssed.

Al other matters where there are other questions raised, the sane

shal |l stand rel egated for considerati on by appropriate Benches of this
Court.
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